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FOREWORD 


In Opportunities to Protect Instream Flows in Georgia, Terry Ehrlich pro- 
vides the reader with a basic survey of State prerogatives and programs that 
may be used to protect the instream uses of water. Because of the interes. 
and responsibilities of State fish and game agencies and other conservation 
Organizations, most of these opportunities are related to fish and wildlife 
habitat. However, there are many other instream uses considered, including 
hydroelectric power production, recreation, navigation, downstream delivery, 
and waste load assimilation. The purpose of this document is to illustrate 
methods to protect these instream uses within the context of existing rules 
and regulations. 








Even though Terry Ehrlich paid close attention to statutes, this document 
is not intended as a legal reference. It is designed to be a planning tool to 
Survey current State programs, compare approaches to instream use protection, 
and index a preliminary evaluation of the costs and benefits of a wide range 
of programs. Ms. Ehrlich has provided a summary table for each State, which 
serves as an index to available opportunities. We anticipate that these 
tables will be the reader's most valuable guide to these reports. 


The Western Energy and Land Use Team, Division of Biological Services, 
U.S. Fish and Wildlife Service, has published a number of similar documents in 
the past. Information is now available for 26 Western, Midwestern, and 
Southern States (Table 1). 


In some reports, opportunities in each State are presented in a single 
document, but in several publications, reports on States from the same geo- 
graphical region are combined. The complete list of reports in this series is 
displayed in Table 1. The combination of State reports presents an opportunity 
for easy comparison of specific programs. This is particularly useful because 
of the wide variety of instream flow protection programs or possibilities. 


The primary purpose of this series of documents is to point out the 
opportunities in instream flow management which currently exist so that 
plariners and managers can anticipate development, plan appropriate programs, 
and evaluate the costs and benefits of certain courses of action. In addition, 
the reports are brief histories of the level of success of various State 
programs. The use of this information can result in a significant cost saving 
for planners and managers. 


In summary, each document has an Executive Summary which discusses its 
purpose, uses, and limitations. Each document also has separate information 
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tables (Table 2) which summarize the contents for each State. It is hoped 
that the research represented in these documents will provide the kind of 
overview and preliminary evaluation that will ease the burden of State, local, 
or Federal planners and managers as they seek to meet their increasingly 
complex responsibilities. 
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Table 1. Publications in the opportunity series. 

Title Publication Number 
Instream Flow Strategies for Arizona FWS/OBS-78/35 
Instream Flow Strategies for California FWS/OBS-78/36 
Instream Flow Strategies for Colorado FWS/OBS-78/37 
Instream Flow Strategies for Idaho FWS/OBS-78/38 
Instream Flow Strategies for Montana FWS/OBS-78/39 
Instream Flow Strategies for Nevada FWS/OBS-78/40 
Instream Flow Strategies for New Mexico FWS/OBS-78/41 
Instream Flow Strategies for North Dakota FWS/OBS-78/42 
Instream Flow Strategies for Oregon FWS/OBS-78/43 
Instream Flow Strategies for South Dakota FWS/OBS-78/44 
Instream Flow Strategies for Utah FWS/OBS-78/45 
Instream Flow Strategies for Washington FwS/OBS-78/46 
Instream Flow Strategies for Wyoming FWS/OBS-78/47 
Opportunities to Protect Instream Flows in Alaska FWS/OBS-82/33 
Opportunities to Protect Instream Flows in Nebraska 

and Kansas FwS/0BS~-83/02 
Opportunities to Protect Instream Flows in Michigan 

and Wisconsin in preparation 
Opportunities to Protect Instream Flows in Minnesota 

and lowa FWS/OBS-83/07 
Opportunities to Protect Instream Flows in Texas, 

Oklahoma, and Arkansas in preparation 
Opportunities to Protect Instream Flows in Georgia FWS/0BS-83/20 
Opportunities to Protect Instream Flo's 


in Missouri 


Hawaiian Water Rights and Instream Flows 


IFG Working Paper 308.16 
IFG Working Paper 308.3 
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EXECUTIVE SUMMARY 


OBJECTIVES 


This document combines the efforts of several individuals, agencies, and 
organizations toward a common objective: the identification, description, and 
preliminary evaluation of promising opportunities for protecting instream uses 
of water under existing law in Georgia. 


This report is intended for the use of planning and management personnel 
who need an overview of potential opportunities for preserving instream flows. 
[t is not intended to replace or challenge the advice of agency counsel and it 
*s not written to provide legal advice. Instead, it is designed as a guide for 
the person trying to find his way among sometimes bewildering State statutes 
and administrative practices. This report is not, and should not be taken as, 
official policy or prediction of future actions by any agency. It is simply a 
Summary of some potential opportunities for protecting instream uses. 


Toward these objectives, the U.S. Fish and Wildlife Service, through its 
staff in the Instream Flow Group at the Western Energy and Land Use Team, 
undertook to identify and describe opportunities under State laws and current 
State administrative practice. The project had two phases. In Phase I, 
Ms. Terry Ehrlich identified potential opportunities in Georgia. These de- 
scriptions were reviewed for accuracy and utility by a wide range of State and 
Felerai personnel. In Phase II, Ms. Ehrlich prepared a final report which 
identifies only those opportunities deemed useful by the review panel. Each 
document has undergone extensive review by State and Federal personnel. 


BACTKLROUND CONSIDERATIONS 


Both State and Federal agencies have important roles to play in water 
management, particularly in instream flow preservation. The summaries offered 
here are not intended to suggest that Federal instream flow decisions will or 
should replace current State water management systems. It is very important 
for Federal employees to recognize the importance of State water management 
policy and statutes. In addition, U.S. Department of the Interior employees 
should recognize that they are required to follow the water policies of the 
Secretary of the Interior. 


Federal employees should recognize that a close working relationship with 
State agencies is often the most practical way of getting things done. 
Resources are always limited and, in some cases, gathering and developing 
information, as required by these opportunities, may be beyond the financial 
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power of the agency most concerned. As a result, agencies and individuals 
should learn to cooperate with similarly oriented private, State, and Federal 
organizations to ensure success. 


Many of the opportunities described in this booklet are frequently used 
and will be familiar to the reader. Some of them include activities that are 
required of U.S. Fish and Wildlife Service field personnel. Examples of these 
activities may be given, while no examples are necessary for others. The 
reader should refer to Table 2 for a guide to these opportunities. 


Federal employees should be particularly cautious when using unusual or 
untried approaches and should refer legal questions to the office of their 
Regional Solicitor or general counsel. Close cooperation with the Solicitor 
Or agency counsel will result in fewer lawsuits and more successful results 
overall. 


The reader who wishes to protect or augment an instream flow should begin 
by looking at the physical and legal circumstances of the whole stream. A 
planner or manager should consider all types of land and water interests 
involved. The stream should be examined both up and downstream of the reach 
of interest. Downstream interests should be considered because often they 
have statutory or contractual power to hold water instream. This survey 
should include ownership, possession, and control! of lands and waters, and the 
types of use to which the lands and waters are presently being put, such as 
agriculture, planned development, wilderness, or industry. It is important to 
remember that contracts or leases may be held by other organizations and 
individuals. In addition, government agencies may have authority over the 
land and water. Potential governing agencies are many and diverse, ranging 
from the Federal government to special districts and municipal bodies. 


Often there is more than one way to solve an instream flow problem. When 
given a choice, the planner or manager should seek the least expensive, least 
disruptive, and simplest solution to the problem. In some cases, this may 
mean having a conversation with a land owner or local administrator, sending a 
letter to the owner or leasee of land and water, or simply arranging a meeting 
between two water users who could stagger their withdrawals or in some other 
way provide for a stream flow. 


Offering information on stream flow needs to other agencies of the State 
or Federal government is complex and often provided for by specific statutes. 
A risky, complex, and often expensive approach to protecting streams is the 
use of lawsuits. In some cases, litigation may be a necessary part of pro- 
tecting a right and cannot be avoided. When possible, the manager should 
avoid litigation as the first resort. Lawsuits are expensive, but may be an 
effective way to protect intream flows. 


In using this report, the reader should be aware of its purpose and 
limitations. First, only a few of many possible opportunities are described 
herein. The user should exercise initiative, judgment, and creativity in 
dealing with any specific situation. Second, this report should be used only 
as a starting point. Jn any situation related to the acquisition of water 
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rights, legal advice should be sought. This report should in no way be con- 
strued as a substitute for the opinion of a private attorney, attorney general, 
Or agency counsel. Third, this report is neither a policy nor a decision 
document; it is simply a collection of opportunities which appear to have 
utility in a variety of situations. 


A purpose of this booklet is to encourage cooperative and innovative 
thinking by all persons interested in instream flows for fish and wildlife, 
and watershed management at Federal, State, or local levels of government, as 
well as private individuals and wildlife organizations. Many talented people 
want to protect instream flows; their cooperation in a variety of approaches 
will be necessary to solve the problem. 
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Department of Natural Resources 
Permit Conditions 


(see page 2) 


Environmental Protection Division 
Conditions in Permits to Public 
Water Systems 


(see page 8) 


Marsniands Permits 


(see page 9) 


Identification 
General Applicable 
¢sscription situations 


Condition water 
use permits. 
GA. Code 
12-5-23(14) 


Using dis- 
cretion to 
condition per- 
mits issued to 
public water 
facilities. GA. 
Code 12-5-171 et 
seq. 


Using dis- 
cretion to 
condition per- 
mits to alter 
marshlands. GA. 
Code 12-5-280 et 
seq. 


Withdrawals, 
diversions, and 
impoundments 
exceeding 
100,000 gallons. 
Permit applica- 


Parties 


Citizens and 
Department of 
Natural 
Resources. 


tion, emergencies, 


interbasin 
transfers. 


Public water 
system 
planning. 


Applications 
to alter 
marshlands. 


Citizens and 
Department of 
of Natural 
Resources. 


Department of 
Natural 
Resources, 
citizens, other 
State agency. 


Summary Of opportunities for protecting instream flows in Georgia. 





Initiation 


Actions 


Review permit 
applications. 


Review permit 
applications 


Demonstrate 
impacts, re- 
view permit 
applications. 


Application 
Implementation 


Parties Actions 


Condition water 
use permits. 


Environmental 
Protection 
Division, 
Department of 
Natural 
Resources. 


Condition Public 
Water system 
permits. 


Environmental 
Protection 
Division, 
Department of 
Natural 
Resources. 


Condition marsh- 
land use permits. 


Coastal 
Marshland 
Protection 
Committee. 


[xpenditures 


Study, court, 
and admini- 
Strative. 


Administra- 
tive and 
Study costs. 


Adminis tra- 
tive and 
Study costs. 

















Title 


Georgia Legislature De. ignation 
of Scenic Rivers 


see page 11) 


Environmental Protection Division 
Permit Conditions for Construction 
of Dams 


(see page 13) 
River Basin Plans 


(see page 15) 


Metropolitan River Protection Plan 


(see page 16) 





Table 2. 


Identification 


General 
description 


Legislature 
designates cer- 
tain rivers to 
be scenic. GA. 
Code 12-5-350 
et seq. 


Conditions on 

permit to con- 
Struct a dam. 

GA. Code 


12-5-370 et sen. 


Include in- 
Stream uses in 
comprehensive 
plans. GA. 
Code 12-5-400 
et seg. and 


12-5-420 et seq. 


Land and water 
use plan 
provisions. 

GA. Code 
12-5-440 et seg. 


Applicable 
situations 


when Depart. ent 
of Watura!l 
Resources 
recommends 
scenic 

rivers. 


Application for 
permit to build 
a dam. 


Basin plans; 
specifically 
Chattahoochee 
River and 

Al tamaha 
River. 


Elements in 
any urban 
river plan. 


(Continued) 


Initiation 


Parties 


Department of 
Natural 
Resources. 


Citizens, 
Department of 
Watural 
Resources, other 
State agencies. 


Citizens, 
Department of 
Natural 
Resources, 
other State 
agencies. 


Citizens, 
Department 
of Natural 


Resources, Cities 


and Counties. 


Actions 


> _ yer 

Or w?rTa- 
mnend 
ature. 


Recommend 
conditions 
on projects. 


Recommend 
including in- 
stream use 
provisions in 
plans. 


Recommend 
criteria. 


Application 


Implementation 


Parties Act ions 
legislative. Designate a 
river to be 
scenic. 
Environmental Condition 


Protection permits for 
Division, dam construction. 
Department of 

Natural 

Resources 
Department of Include instream 
aturai uses in plans 
Resources. 


Include instream 
uses in plan. 


Metropolitan 
Area Planning 
and Development 
Commissic.i. 


[xpnditures 


Study costs. 


Study and 
administrative 
costs. 


Administra- 
tive and 
study costs. 


Administra- 
tive and 
study costs. 
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Title 


Protection of Endangered Wildlife 
Habitat and Trout Streams 


(see page 19) 
Riparian Rights 


(see page 21) 


The Public Trust Doctrine 


(see page 23) 


protect their 
rights to the 
natural flow. 
GA. Code 
105-1407. 


Public trust 
doctrine pro- 
tects State 
natural 
resources. 


rr = 


harms riparian 


water right 
holder. 


Occasions on 
which State 
fails to 


protect flows. 
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Table 2. 
Identification —s. 
General Applicable a 

description situations Parties 
Protect en- Protection of Citizens, 
dangered public lands. other State 
species. GA. agencies. 
Code 27-3-130 
et seq. 
Riparian Reduction in Land owners. 
owners may flow which 


State agencies, 
organizations, 


individuals. 





(Concluded) 


Application 


Initiation 


Actions Parties 
Recommend Department 
endangered of Natural 
species. Resources. 
Bring Courts. 
lawsuits. 

Use this Attorney 
doctrine in General. 


suits to protect 
State resources. 


Implementation 


Actions 


Designate 
endangered 
species. 


Conduct trial. 


Initiate lawsuit. 


Expenditures 


Study costs. 


Study and 
court costs. 


Legal costs. 
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INTRODUCTION 





Georgia is one of the original 13 colonies. As such, it has inherited 
the Common Law of England related to water use. The Common Law--Riparian 
Doctrine--provides that only landowners whose land is contiguous to a stream 
have a rignt to use water.* This doctrine has been successful in Georgia 
because of an abundance of precipitation. The doctrine has worked so well 
that the State Legislature has passed few statutes related to stream resources, 
and the Courts have only infrequently had to resolve water-related disputes. 





Recently, however, there has been a growing concern for water management. 
This concern has arisen from increased use of the resource. Uses have in- 
creased for municipal purposes, hydroelectric power production, navigation, 
and irrigation. These uses accompanied by urban growth, wetland alteration, 
and damage to estuaries have caused some evaluation of water management policy. 
This evaluation may lead to changes in water law. 


The primary agency in Georgia which is charged with water management is 
the Department of Natural Resources. The Department is divided into several 
Divisions which have responsibility for diverse programs. This arrangement 
provides for coordination among water managers. In addition, there are a 
number of special programs for issues such as marshlands. All of these pro- 
grams affect the protection of instream uses of water. 





The instream use protection opportunities identified in this paper are 
the formal authorities. Those interested in these opportunities should in- 
vestigate each authority before taking action. 





Such landowners are referred to in this paper as "“riparians" and "riparian 
owners." This useage is based on common practice in reports on water law and 
management. 











DEPARTMENT OF NATURAL RESOURCES 
PERMIT CONDITIONS 


OPPORTUNITY 


The Environmental Protection Division of the Department of Natural 
Resources can establish permit conditions which protect instream uses [GA. 
Code 12-5-23(14)]. 


BACKGROUND 


The Georgia Water Quality Control Act of 1964, (GA. Code 12-5-20 et 
seq.), as amended in 1977 and 1982, requires a permit from the Director of the 
Environmental Protection Division (EPD) before withdrawing, diverting, or 
impounding any water. However, there are several uses which do not require a 
permit: 


1) Uses of less than 100,000 gallons per day on a monthly average; 


2) Diversions for purposes of transportation construction of less 
than 150,000 gallons per day on a monthly average; 


3) Farm uses (required to report use in excess of 100,000 gallons 
per day); and 


4) Initial filling of an impoundment for the sole purpose of fish, 
wildlife, recreation, or other farm uses. 


Withdrawal is defined as "...the taking away of surface water from its 
natural course," diversion is defined as "...a turning aside or altering of 
the natural course of surface waters," and impoundment is defined as "...stor- 
ing or retaining of surface water by whatever method or means." 


To obtain a permit, the applicant has the burden of proof to show that the 
water use is consistent with the statute. The permit can run for a minimum 
period of 10 years and a maximum of 20 years. The permit can be renewed, but 
will be treated as an initial permit application. The fixed termination 
period can benefit instream flow protection because it allows reallocation of 
water to provide for important new needs. 


Legislative Intent 





To determine what uses are consistent with the statute, it is he!pful to 
look at legislative intent. The Georgia Legislature declared that the policy 


2 


ASLABLE 


2ES 1 
i 














of Georgia was to utilize their water resources for the maximum benefit of the 
people, while maintaining purity and an adequate supply of water. "To achieve 
this end, the government of the state shall assume responsibility for the 
quality and quantity of such water resources and the establishment and mainte- 
nance of a water quality and water quantity control program adequate for 
present needs and designed to care for the future needs of the state..." [GA. 
Code 12-5-21(a)]. The Legislature gave the Environmental Protection Division 
of the Department of Natural Resources the authority to regulate the with- 
drawal, diversion, or impoundment of the surface waters of the State. 


GA. Code 12-5-21(c) confers discretionary administrative authority upon 
the EPD to take improper usage of water and related circumstances into con- 
sideration in determining those procedures which will protect the public 
interest. 


Authority of EPD 








The EPD is required to establish a reasonable system of classification 
for competing applications. The Lecislature lists 10 factors to be considered 
[GA. Code 12-5-3l(e)]. One factor which shall be considered is diversion from 
or reduction of flows in other water courses. Thus, when deciding which 
application for a permit shall be granted in a situation where water resources 
are limited, the EPD is required to consider instream flow reduction as a 
factor in its determination. If two or more competing applicants qualify 
equally under the 10 factors, the director can grant permits on a prorated or 
other reasonable basis for a specific quantity of water, if feasible. Priority 
is to be given to a renewal application over an initial application. 


The Department of Natural Resources has promulgated rules pertaining to 
completing applications for scarce water resources. Chapter 391-3-6(6) out- 
lines the following priorities when water supplies are insufficient: 





1) Emergency facilities for essential life support measures; 

2) Domestic and personal uses; 

3) Processing perishable agricultural products; 

4) Industrial uses; 

5) Other uses such as lawn sprinkling, garden water, etc.; and 

6) Outdoor recreational uses. 

In GA. Code 12-5-23(14), the Legislature gave the EPD the power to 
"Establish or revise through rules and regulations of the Board of Natural 
Resources or permit conditions, or both, permissible limits of surface-water 
usage for both consumptive and nonconsumptive uses." Some limits which could 
be imposed upon permits might include times and amounts of diversions and a 


fixed termination date for the permit, which is provided for in the statute. 


GA. Code 12-5-31(k)(6) allows the director to "suspend or modify a permit 
if he should determine through inspection, investigation, or otherwise that 








the quantity of water allowed under the permit is greater than that needed by 
the permittee for the particular use upon which the permit was based." 


The statute does not distinguish between riparian and nonriparian users, 
but allows a permit for any user. The Legislature intended to give to non- 
riparian users water rights they never had before and thus has created a new 
class of water users. 


Emergency Uses 





Any resident of the affected area of the state may file an effidavit 
stating facts which clearly show that an emergency water shortage exists and 
is placing in jeopardy the health and safety of citizens or threatens serious 
harm to water resources of the area. The director of EPD can then impose 
restrictions on previously issued permits. However, an effort must be made to 
give written notice by certified mail of the restrictions to the permit 
holders. The permit holders then have 5 days from the date of mailing to 
appear before the director in opposition to the restrictions. 


In the final emergency order, the director can specify changes in the 
permits, suspend the permit, or impose any other restrictions. The order 
shall be served by hand or certified mail to affected permittees and shall be 
effective immediately. The permittee can be given a hearing within 20 days of 
receipt of the notice. The director determines when the emergency period of 
the water shortage ends and the permittees can then go back to operating under 
their original permits [GA. Code 12-5-31(1)]. 


Interbasin Transfers 





GA. Code 12-5-31 (n)(1) and (2) allows transfer of surface waters across 
natural basins, but with certain mandatory restrictions. First, the director 
shall give due consideration to competing applications which do not result in 
interbasin transfers and, subject to the factors listed under 12-5-3l(e), try 
to allocate a reasonable supply of surface water to in-basin uses. However, 
the director is not required to give priority to in-basin uses. Secondly, at 
least 7 days prior of issuance of any permit, the director must provide a 
press release regarding the proposed permit to newspapers that circulate in 
the affected area. If the director determines that public interest warrants a 
public hearing, then he shall hold a public hearing in the area prior to the 
issuance of permits. 


Enforcement Provisions 





The EPD has authority to stop or prevent permit violations as GA. Code 
12-5-48 provides for injunctive relief. “Whenever in the judgment of the 
division any person has engaged in or is about to engage in any act or practice 
which constitutes or will constitute any violation of this article, the 
division may make application to the superior court of the county where such 
person resides, or if a nonresident of this state, then to the superior court 
where such person is engaged in or is about to engage in such act or practice. 
Upon a showing by the division that such person has engaged in or is about to 
engage in any such act or practice, a permanent or temporary injunction, 

















restraining order, or other order shall be granted without the necessity of 
showing a lack of adequate remedy at law." 


The injunction provided for under the statute is not as strict as the 
equitable injunction as it does not require proof of a lack of an adequate 
legal remedy. Thus, it would be easier for EPD to have an injunction imposed 
upon a violator under this statute. Under the injunction the violator would 
be compelled to stop his violations. 


GA. Code 12-5-52(a) provides for a civil penalty of $10,000 per day for a 
violation of the statute as long as the violation continues. GA. Code 
12-5-52(b) deals with false representation in a permit and allows for a fine 
of $10,000 and/or 6 months imprisonment. 


Taking Issues 





Because the Georgia Water Quality Control Act of 1964 allows nonriparians, 
as well as riparians, to obtain permits, the question has arisen as to whether 
the statute effects a taking of a property right without compensation. 


Georgia case law has held that riparian rights are vested property rights 
and their value is determined in eminent domain proceedings. Riparian rights 
can be protected from a taking without compensation [City of Elberton v. Hobbs 
121 Ga. 749, 49 S.E. 779 (1905); Pyle v. Gilbert 245 Ga. 403, 265 S.E.2d 
584,589 (1980)]. However, even a vested property right can be regulated under 
the police powers of a State and compensation is not required. Courts apply a 
balancing test and allow regulation of a property right if: 








1) The purpose and subject of the regulation is proper; 
2) It is reasonable; and 


3) The exercise of police power has a substantial relation to a 
legitimate public end, such as public health, safety, morality, 
or general welfare. [Vinson v. Howe Builders Assoc. of Atlanta 
233 Ga. 948,213 S.E.2d 890 (1975); Barrett v. Hamby 235 Ga. 
262,219 S.E.2d 399 (1975); McCoy v. Sanders 113 Ga. App. 565,148 
S$.E.2d 902 (1966)]. 











The Georgia Constitution, Art. III, Section 8, para. 3A reads "The General 
Assembly shall have the authority to provide restrictions upon land use in 
order to protect and preserve the natural resources, environment, and vital 
areas of this State." This authorizes the State to impose regulations upon 
property and water under the police power of the State. The section is also 
applicable to other statutes such as the Coastal Marshlands Protection Act of 
1970, which regulates marshlands; the Georgia Scenic Rivers Act of 1969; and 
the Metropolitan River Protection Act of 1972. 


In the case of Pope v. City of Atlanta [242 Ga. 331,249 S.E.2d 16 (1978), 
cert. den. 440 U.S. 936 (1979)], the Georgia Supreme Court upheld the constitu- 
tionality of the Metropolitan River Protection Act. The Act allows a compre- 
hensive land and water plan to be developed along stream channels which supply 
water to metropolitan areas of one million or more people. The appellant Pope 
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asserted that the restrictions the plan placed on private property were an 
unconstitutional taking of property without compensation. The Court held 
otherwise. The Court applied the balancing test and found that restrictions 
on Pope's property related to public health and safety. Surface water run-off, 
soil erosion, and the risk of flooding would be increased if the restrictions 
did not exist. The Court wrote that "...the state is justified in considering 
the cumulative effect of development when it makes land use plans" (Ibid: 20). 


The recent case of Pyle v. Gilbert [245 Ga. 403,265 S.E.2d 584 (1980)]} 
held that the right to use water on nonriparian land shou'd be permitted and 
that right could be acquired by grant from a riparian owner (Ibid: 589). 





The constitutionality of the Georgia Water Quality Control Act has not 
been challenged. However, Wisconsin has a permit statute similar to Georgia's 
and it was challenged in the case of Omernik v. State [64 Wis.2d 6, 218 N.W. 
2d 734 (1974)]. The Supreme Court of Wisconsin upheld the constitutionality 
of the statute and said the statute did not deprive the defendant of property 
without just compensation. "We see Sec. 30.18 Stats. (the permit statute), as 
the state's exercise of its police power to protect public rights and to 
prevent harm to the public by uncontrolled diversion of water from lakes and 
streams... it does seek to prevent the public harm of dry riverbeds replacing 
flowing streams" (Ibid: 743). 





Thus it is still an open question as to whether the Georgia permit statute 
effects an unconstitutional taking of property without compensation. A court 
would need to apply a balancing test to determine if the statute falls within 
the police powers of the state and is reasonably related to public health, 
safety, and welfare. 


EVALUATION 


This statute provides an efficient method of protecting instream flows. 
The Legislature has expressed an intent to maintain sufficient quantities of 
water for present and future use. The director of EPD has the opportunity to 
impose conditions in permits which will preserve instream flows, such as time 
and amount of diversions. The statute is mandatory for users of 100,000 
gallons per day or more and contains enforcement provisions. The only dis- 
advantage with the statute is that it does not apply to all water uses. But 
most large users of water fall within the provisions of the statute and must 
obtain a permit. The director of EPD has discretionary authority to administer 
the statute and under it, can and does, protect instream values. 
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ENVIRONMENTAL PROTECTION DIVISION CONDITIONS 
IN PERMITS TO PUBLIC WATER SYSTEMS 


OPPORTUNITY 


Under the Georgia Safe Drinking Water Act of 1977 [GA. Code 12-5-170 et 
seq.], the director has authority to establish conditions to protect instream 
water flows in the permits issued to public water facilities. 


BACKGROUND 


Section 12-5-179(a) holds that "It shall be unlawful for any person to 
own or operate a public water system, except in such a manner as to conform 
and comply with all rules, regulations, orders and permits established under 
this oart and applicable to the waters involved." The director of the EPD has 
authority to issue these permits. Section 12-5-179(b) delineates conditions 
the director may impose upon permits. "The director, under the conditions he 
mrescribes, may require the submission of such plans, specifications, and 
other information as he deems relevant in connection with the issuance of such 
oermits. The director may issue a permit which authorizes the person to 
operate a public water system upon condition that the owner or operator of 
such system meets or will meet, pursuant to any schedule of compliance included 
in such permit, all rules and regulations promulgated pursuant to this part, 
including, but not limited to, drinking water regulations established pursuant 
to this oart." Section 12-5-179(b) allows the director to impose conditions 
other than drinking water regulations. Thus owners and operators of public 
water facilities could be required to protect instream flow when withdrawing 
water. 





Permits are issued for a maximum of 10 years and then must be renewed. 
The director can add new conditions to renewed permits at that time [Section 
12-5-179(d)]. 


EVALUATION 


This is another method of regulating a large consumptive user of water in 
Georgia. Its disadvantage is that it is a round-about method of protecting 
instream flows. The statute is directed more to protection of water quality 
than water quantity. 














MARSHLANDS PERMITS 


OPPORTUNITY 


Instream flows can be protected by permit conditions imposed on persons 
wishing to alter the marshlands in any form. 


BACKGROUND 


The Coastal Marshlands Protection Act of 1970 [GA. Code 12-5-280 et seq. ] 
was enacted to protect the important ecological systems in Georgia's marsh- 
lands. Section 12-5-285(a) provides that "No person shall remove, fill, 
dredge, drain, or otherwise alter any marshlands in this state within the 
estuarine area thereof without first obtaining a permit from the committee." 
The committee is the Coastal Marshlands Protection Committee and was estab- 
lished within the same Act. Estuarine area is defined as “all tidally 
influenced waters, marshes, and marshlands lying within a tide-elevation range 
from 5.6 feet above mean tide level and below" [Section 12-5-281(4)]. 


In deciding whether to grant a permit, the committee is required to 
consider the public interest, which consists of three considerations: 


1) Whether or not any unreasonably harmful obstruction to or 
alteration of the natural flow of navigational water within the 
affected area will arise as a result of the proposal; 








2) Whether or not unreasonably harmful or increased erosion, 
shoaling of channels, or stagnant areas of water will be created 
to such extent as to be contrary to the public interest; and 


3) Whether or not the granting of a permit and the completion of 
the applicant's proposal will unreasonably interfere with the 
conservation of fish, shrimp, oysters, crabs, clams, or any 
other marine life, or any other natural resources, including 
but not limited to water and oxygen supply, to such an extent 
as to be contrary to public interest [Section 12-5-285(e) 
emphasis added]. 











The statute mandates protection of instream flows by requiring maintenance 
of natural flow, protection of fish and other marine life, and protection of 
water and oxygen supply. 


The permit shall be issued if the committee finds that it is not contrary 
to the public interest as determined by the three factors cited above. The 
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committee may also issue a conditional permit under Section 12-5-285(h) with 
such conditions as a majority of the committee agvee upon. 


The project for which a permit has been issued must be completed within 2 
years, although that limitation may be extended for good cause. 


If the Act is violated, several remedies are available. Section 12-5-287 
allows the applicable superior county to grant injunctive relief. Section 
12-5-288 provided for a civil penalty of $1,000 and $500 per day of continuance 
of the violation. 


There are several exceptions to which this statute does not apply. Those 
activities in marshlands which do not require a permit include: 


1) Constructing, repairing, and maintaining the public road system; 


2) Agencies of the United States which keep rivers and harbors 
open for navigation; 


3) Utility lines; 

4) Railroad lines and bridges; 

5) Water and sewage pipelines; 

6) Building of private docks and pilings; and 


7) Georgia Ports Authority (1981 Op. Att'y Gen. No. 81-85). 


EVALUATION 


The statute can provide some protection of instream flows within specific 
bodies of water in Georgia. The statute directly provides for instream flow 
protection and requires it to be considered in permit granting. The disadvan- 
tage of the statute is that it applies to a select portion of Georgia's waters 
(marshlands), and does not apply to rivers, streams, lakes or other water 
resources outside of marshlands. It also has a large number of exceptions to 
its provisions, which means that the waters in the marshlands are not fully 
protected. 














GEORGIA LEGISLATURE DESIGNATION 
OF SCENIC RIVERS 
OPPORTUNITY 

The Georgia Legislature can designate rivers or sections of rivers as 
scenic rivers, so as to leave the flow of the river in its natural state. 
BACKGROUND 

The Georgia Scenic Rivers Act of 1969 [GA. Code 12-5-350 et seq.] allows 
certain rivers or sections of rivers which have valuable scenic, recreational, 
or natural characteristics to be preserved for the benefit of the public. 

The Department of Natural Resources is required to study and recommend to 
the Governor and General Assembly rivers to be considered for designation as 
scenic rivers. A report must accompany the recommendation and include the 
following items: 

1) Classification of the river; 

2) Characteristics which qualify the river as scenic; 

3) Ownership and use of surrounding land; 


4) State agency administering the area; and 


5) Costs of acquiring fee title, scenic easements, and administra- 
tion. 


A river being considered for designation shall be classified as one of 
three types: 


1) Natural River Area. This a free-flowing river or section of 
river generally inaccessible except by trail, with the shoreline 
undeveloped and unused [12-5-353(c)(1)]. 


2) Pastoral River Area. This is a free-flowing river or section 
of river accessible by roads, with the shoreline mostly under- 
developed and unused [12-5-353(c)(2)]. 


3) Recreational River Area. This is a free-flowing river or 
section of river accessible by roads, with limited development 
along the shoreline [12-5-353(c)(3)]. 











According to this classification scheme, the first requirement for desig- 
nation of a scenic river is that it be free-flowing. This is defined as 
existing or flowing in its natural condition without impoundment, diversion, 
Straightening, rip-rapping, or other modification of the waterway 
[12-5-351(1)]. This eliminates rivers and sections of rivers which already 
have dams or diversion systems in place. The second requirement is that there 
be either no or limited development along the shoreline. This eliminates 
rivers which are presently flowing through towns or metropolitan areas. 


Once a river or section of river has been designated as a scenic river by 
the General Assembly, then no dam, reservoir, or other structure impeding the 
natural flow of the waterway will be constructed, operated, or maintained in 
the designated river, unless specifically authorized by an Act of the General 
Assembly [12-5-354(1)]. Thus, the flow of the river is essentially preserved 
in its natural state unless the Legislature specifically acts. Several scenic 
river areas were designated within the Act itself: 16 miles of the Jacks 
River; 17 miles of the Conasauga River; 34 miles of the Chattooga River; and 
7 miles of Ebenezer Creek. 


The Department of Natural Resources is also given the authority to acquire 
fee title, easements, or other interest in the land within the boundaries of 
the designated scenic river. 


EVALUATION 


The statute can effectively preserve and protect instream flows in desig- 
nated rivers. However, the statute only affects rivers which are presently 
undeveloped and still in their natural state. It cannot be used to restore 
instream flows in developed rivers. It is also a more cumbersome and slow 
alternative as it requires a recommendation from the Department of Natural 
Resources and then approval by the entire Georgia General Assembly. 
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ENVIRONMENTAL PROTECTION CIVISION PERMIT 
CONDITIONS FOR CONSTRUCTION OF DAMS 


OPPORTUNITY 


Requirements for protecting instream flow during and subsequent to con- 
struction of a dam can be established as conditions for granting a permit. 


BACKGROUND 


The Georgia Safe Dams Act of 1978 [GA. Code 12-5-370 et seq.] requires 
"Any person who desires to construct a dam but has not commenced such con- 
struction as of July 1, 1978, shall obtain a permit from the director to 
construct a dam prior to commencement of construction" [12-5-376/)]. GA. 
Code 12-5-376(d) authorizes the director of the Environmental Protection 
Division to establish permit conditions, as necessary, to insure compliance 
with the Act and all rules and regulations connected with it. The director 
can also require submission of plans, specifications, and other information 
that he deems relevant to issuance of the permit and subsequent construction 
and operation of the dams. 


The Legislature has given discretion to the director to impose conditions 
in the permits he issues. An example of conditions which would protect in- 
stream flows during and subsequent to dam construction would be: (1) a system 
of retaining flood waters that would allow spills to occur on a more uniform 
basis; (2) including storage space in the reservoir to allow releases which 
will protect downstream flows; or (3) requiring construction of equipment 
which will protect fish (for example, fish ladders). 


The imposition of further regulations under this Act would be protected 
from being challenged as an unconstitutional taking of property without just 
compensation as long as the regulations were reasonable. In GA. Code 12-5-371, 
the General Assembly declared that “the inspection and permitting of certain 
dams is properly a matter for regulation under the police powers of the State." 


EVALUATION 


The Safe Dams Act is designed to minimize the risk of loss of life to 
Georgia residents by ensuring proper construction, operation and maintainence 
of certain dams. Instreams flows have not been historically considered in the 
permitting process as the statute does not specifically require the director 
to protect instream flow, but regulations protecting instream flows could be 
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imposed in his discretion. The Act will probably apply more frequently to 
smaller dams as major dams are most often constructed by the Federal Government. 


BIBLIOGRAPHY 
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RIVER BASIN PLANS 


OPPORTUNITY 


The Department of Natural Resources can include protection of instream 
flows as part of the comprehensive plans for the Chattahoochee River Basin and 
the Aitamaha River Basin. 


BACKGROUND 


By statute, the Georgia General Assembly has mandated that the Department 
of Natural Resources encourage and promote the expansion and development of 
both the Chattahoochee River Basin and the Altamaha River Basin [Chattahoochee 
River Basin Act GA. Code 12-5-400 et seq. and the Altamaha River Basin Act GA. 
Code 12-5-420 et seq.]. The Legislature has said that "... the department 
shall encourage and promote the development of navigation to Atlanta, trade 
and other commercial facilities, flood control, water supply, pollution abate- 
ment, hydroelectric power generation, recreation, protection and propagation 
ct fish i wildlife, and the proper flow of dam-controlled water discharges" 

12-5-421). 











Under both Acts the Department of Natural Resources has the duty to 
formulate a comprehensive program and plan for the development of the 
Chattahoochee River Basin and the Altamaha River Basin. As the statute specif- 
ically requires protection and propagation of fish and wildlife and the proper 
flow of dam-controlled water discharges, the plan can include methods for 
protecting instream flows, such as requiring a specified regime of dam- 
controlled water discharges, limits on the amount of water which can be 
diverted from the rivers or requirements that any new development protect and 
maintain existing fisheries. 


EVALUATION 


The statute encourages protection of fish habitats and instream flows. 
It consists of a planning mechanism where these concerns can be incorporated 
into the plan. However, the statute includes no enforcement provisions, so 
the Department of Natural Resources has no power to require protection of 
instream flows once included in the plan. 
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METROPOLITAN RIVER PROTECTION PLAN 


OPPORTUNITY 


Protection of instream flows in metropolitan rivers can be established in 
the comprehensive land and water plan required under statute. 


BACKGROUND 


As of November 1, 1972, the Georgia General Assembly passed the 
Metropolitan River Protection Act [GA. Code 12-5-440 et seq.]. The Act re- 
quires the Metropolitan Area Planning and Development Commission to "prepare 
and keep up to date a comprehensive, coordinated land and water use plan for 
the stream corridor. The plan, as prepared and approved by the Commission, 
shall set land use criteria for flood and flood damage prevention, erosion and 
siltation control, water quality protection and intensity of development in 
the stream corridor" [12-5-443(1)]. The Commission must hold a public hearing 
on the plan prior to adoption and must consult with the city or county where 
the affected area is located. Thus, not only can the Commission include 
provisions to protect instream uses, but also citizens and local governments 
can influence the plan. 


The stream corridor has been defined as all land in the area within 2,000 
feet of the water course in a SMSA - an area with a population of 1 million or 
more. This statute affects only watercourses running through large metropoli- 
tan areas. In Georgia, only Atlanta has a population of 1 million or more, so 
it is the sole city affected by this statute presently. 


The statute also provides that "Pending adoption of the plan as to each 
political subdivision, it shall be unlawful for any person to erect, maintain, 
suffer, or permit any structure, dam, obstruction, deposit, clearing or excava- 
tion in or on the stream corridor which will adversely affect the efficiency 
of or restrict the capacity of the watercourse or floodplain, appreciably 
increase runoff or flood heights, adversely affect the control, protection, 
allocation, or utilization of the water or related land resources of the 
stream corridor, harmfully obstruct or alter the natural flow of flood waters, 
or harmfully increase erosion, siltation, or water pollution" [12-5-444(a)]. 











Once the plan is adopted, the Commission may make rules and regulations 
to implement it [12-5-443(3)]. Any proposed land or water uses must be issued 
a certificate by the governing authority of the political subdivions, showing 
compliance with the plan. The certificate must also be reviewed by the 
Commission prior to becoming effective. A hearing must be held before issuing 
or denying a certificate. 
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The Act was found to be constitutional in the case of Pope vy. City of 
Atlanta [242 Ga. 331,249 SE.2d 16 (1978), cert. den. 440 U.S. 936 (1979)]. 
Atlanta prohibited Pope from building a tennis court within the stream corridor 
and she protested that it was an unconstitutional taking of property without 
just compensation. The Court found that the State may regulate to protect 
public health and safety and the statute was an exercise of the State's police 
powers. 








GA. Code 12-5-447 provides minimum standards for certificates and recom- 
mendations;" (1) no land or water use shall be permitted in the flood plain; 
and (2) no land or water use shall be permitted within 150 horizontal feet of 
the watercourse unless the proposed use is not harmful to the water and land 
resources of the stream corridor, will not significantly impede the natural 
flow of flood waters, and will not result in significant land erosion, stream 
bank erosion, siltation, or water pollution." The Commission can add other 
standards which prevent harm to the water. One method of preventing harm to a 
watercourse is to protect the natural flow of water within it. 


The statute excepts certain uses: 
1) Land or water use for agriculture or animal husbandry; 
2) Ordinary maintenance and landscaping operations; or 


3) Any land or water use or project which, on March 16, 1973, is 
approved, pending, or is completed, actually under construction, 
or zoned for such use and where expenditures of $2,500 have been 
made. Construction must commence within 36 months of March 16, 
1973, or a permit will be required (GA. Code 12-5-451). 


The statute includes an enforcement provision stating that the Superior 
Court in the county where the affected land use would occur has jurisdiction 
to restrain any violations of this section (GA. Code 12-5-453). 


EVALUATION 


The Act does not specifically require instream flows to be protected, but 
provides for a broad prohibition of harm to the waters of a metropolitan water- 
course. It can be argued that a reduction of instream flows would produce 
harm to the river and so can be regulated by the Commission. The statute 
prohibits any dam or obstruction which would affect adversely the capacity of 
the watercourse. This allows for a continuation of the natural flow of the 
river, which in turn protects instream flows. The river within the area of 
MRPA jurisdiction is already regulated by two dams, which ensure minimum flows 
and form the State's most productive trout stream. If the proposed small 
regulation dam is built below Buford Dam (the large Corps of Engineers struc- 
ture which now principally regulates the Chattahoochee) future flows will be 
futher moderated and low flows will be increased. A comprehensive water 
resources study of the Atlanta area, done by the Corps of Engineers with 
extensive interagency and public involvement, has established Regional Water 
Supply and Wastewater treatment plans. These plans are used as the primary 
basis for this agency's allocation of water to public and private users in the 
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Atlanta region. Consequently, instream flow allocations are heavily influenced 
by the approved plans, and are maintained at levels sufficient for water 


supply, water quality, and fishery needs. (Letter of January 24, 1983, from 
C. G. White). 


SOURCES 


White, C. G. 1983. Lette: from Water Resources Management Branch. Georgia 
Department of Natural Resources. January 24. 
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PROTECTION OF ENDANGERED WILDLIFE 
HABITAT AND TROUT STREAMS 


OPPORTUNITY 


Provide adequate instream flow to protect the habitat of an endangered 
species on public land and trout streams. 


BACKGROUND 


The Endangered Wildlife Act of 1973 [GA. Code 27-3-130 et seq.] provides 
for protection of endangered species. The Georgia Department of Natural 
Resources shall identify and inventory any species of animal life within the 
State which it determines to be rare, unusual, or in danger of extinction. 
Once a determination is made, the species becomes a designated protected 
species and falls under the protection of the statute. Rules and regulations 
may be issued to protect the species, but are limited to regulating the 
capture, killing, or selling of the species and protection of the habitat of 
the species on public land. The regulations do not apply to private property 
or rights in private or public streams and cannot impede construction of any 
nature. 


Rules and Regulations published pursuant to the Georgia Water Quality 
Control Act (Ch oter 391-3-6, revised October, 1980) establish strict standards 
for designated .:out streams. Any alteration which would elevate or depress 
natural stream temperatures is forbidden; furthermore, the dissolved oxygen 
level of designated trout streams must be at least 6.0 mg/l on a daily average, 
and at least 5.0 mg/l at all times. These strict rules severely limit the 
kinds and levels of development of trout streams, and thus provide substantial 
instream flow protection for a small but valuable part of the State's surface 
waters. (Letter January 24, 1983, C. G. White). 


EVALUATION 


This statute is not as strict as the Federal statute concerning protection 
of the habitat of endangered species. The designation of endangered species 
is within the discretion of the Georgia Department of Natural Resources, 
although designation is not hard to obtain. However, habitat protection only 
extends to public lands and is not to impede construction in any way. Habitat 
protection is not to affect rights in public or private streams, so adequate 
instream flows could be maintained for protection of endangered (rare or 
unusual) fish, only so long as the rights of water users are not affected. 


» JEST DOCUMENT AVAILABLE 





SOURCES 


White, C. G. 1983. Letter from Water Resources Management Branch. Georgia 
Department fo Natural Resources. January 24. 











RIPARIAN RIGHTS 


OPPORTUNITY 


Each riparian owner can demand adequate instream flows under the natural 
flow theory of Georgia water law. 


BACKGROUND 


Georgia is a riparian rights water law State. In general, the riparian 
rights doctrine means that each owner of land bordering on a stream has a 
right to make a reasonable use of the water and impose liability on the upper 
riparian owner who unreasonably interferes with that use. The right exists 
whether or not the water is used and may be initiated at any time. The use 
must usually be made on the riparian land and within the stream watershed. 


However, Georgia is a natural flow State which means the stream is 
required to be left substantially unchanged except for minor effects of reason- 
able means of harnessing and using it. The riparian owner does not need to 
show harm to protect his right. 


The riparian rights doctrine is codified in GA. Code 105-1407: 


The owner of land through which non-navigable watercourses may flow 
is entitled to have the water in such streams come to his land in 
its natural and usual flow, subject only to such detention or 
diminution as may be caused by a reasonable use of it by other 
riparian proprietors; and the diverting of the stream, wholly or in 
part, from the same, or the obstruction thereof so as to impede its 
course or cause it to overflow or injure his land, or any right 
appurtenant thereto, or the pollution thereof so as to lessen its 
value to him, shall] be a trespass upon his property. 


The case of Price v. High Shoals Manufacturing, Co. [131 Ga. 246, 
248-249, 64 S.E.87.88 (1909)] interprets this statute. very such proprietor 
is also entitled to have the stream pass over his land according to its natural 
flow, subject to such disturbances, interruptions, and diminutions as may be 
necessary and unavoidable on account of the reasonable and proper use of it by 
other riparian proprietors." This sort of use historically included mill dams 
and domestic needs. 


The recent case of Pyle v. Gilbert [245 Ga. 403, 265 S.E.2d 584 (1980)]} 
reiterated the principle that "Georgia's law of riparian rights is a natural 
flow theory modified by a reasonable use provision" (Ibid: 587). The Court 
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also found that “the right of the lower riparian to receive the natural flow 
of the water without diversion or diminution is subject to the right of the 
upper riparian to its reasonable use for agricultural purposes, including 
irrigation ... riparian rights are property rights and as such could normally 
be transferred, and that water law should be utilitarian and allow the best 
use of the water" (Ibid: 588-589). The Court also held that "the right to 
use water on non-riparian land should be permitted and if that right can be 
acquired by condemnation, it can also be acquired by grant" (Ibid: 589). 


Thus, each riparian owner is entitled to the natural flow of the water 
course with reasonable uses made by upper riparians. If the instream flow is 
significantly diminished, a riparian owner can bring suit to continue the 
natural flow. However, Georgia case law has not established any clear quide- 
lines for determining what is a reasonable use. What is reasonable is a 
question of fact to be decided upon by a jury. 


EVALUATION 


This opportunity could be enforced widely as any riparian owner would 
have a cause of action if instream flows were significantly reduced. However, 
enforcement would probably lead to a court suit which an individual riparian 
owner might be reluctant to bring, for financial or other reasons. If a 
government entity were a riparian owner, it might be more willing to bring 
suit to protect instream flows. Protection of instream flows by enforcing 
riparian rights to the natural flow has not been tried yet in Georgia, but may 
be a viable option in the future. 


SOURCES 


Trelease, F. 1979. Water Law - Third Edition. St. Paul, MN. West Publishing 
Co. 
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THE PUBLIC TRUST DOCTRINE 


OPPORTUNITY 


Each State owns certain property which it holds in trust for public uses. 
It holds this property not as a proprietor, free to sell or exchange it at 
will, but as a government, which must consider and benefit the entire public 
in any transaction involving public trust property. The responsibility of the 
state as trustee is the heart of the public trust doctrine. Under this doc- 
trine, sale or grant of this trust property to private people can be examined 
very carefully by the courts, which may invalidate such sales or grants if the 
rights of the public have been slighted. 


BACKGROUND 


The public trust doctrine applies to natural resources such as land, 
water, or wildlife, which are held by the government for the benefit of the 
public. The public has a right to have these resources preserved and not sold 
to private interests. The public trust doctrine has been used to emphasize 
that the public's interest in recreation should be encouraged. The courts 
enforce the public trust doctrine to indicate that this public interest wil] 
be protected in the courts. 


In the area of water, the public has a right to hunt or fish on all the 
navigable waters of the state. All navigable streams are public and non- 
navigable waters are private. The question of navigability is a federal 
question, determined by the “federal test" of whether the water in its natural 
and ordinary condition was usable by customary modes of travel on water when 
the state was admitted to the Union. A state may have its own, more liberal, 
test, such as floating logs on the water (e.g., Michigan). A person who owns 
a water right does not own a property right in water. He owns only an 
usufruct--a right to the use of water that must incorporate the rights of 
others, including the public. 


The State has a duty to exercise authority over the public waters of the 
State. Three types of restrictions on governmental authority are often thought 
to be imposed by the public trust: (1) the property subject to the trust must 
be held available for use by the general public and other uses; (2) the 
property may not be sold, even for a fair cash equivalent; and (3) the property 
must be maintained for particular types of uses. The last claim is expressed 
in two ways. Either, it is urged that the resource must be held available for 
certain traditional uses, such as navigation, recreation, or fishing, or it is 
said that the uses which are made of the property must be in some sense related 
to the natural use peculiar to that resource (Sax 1970:477). 
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The State's authority over public waters cannot be surrendered, alienated, 
or delegated, except for a purpose which benefits the public. However, rule 
making authority over navigable waters may be delegated to an administrative 
body. 


The most famous case in the public trust area was decided by the United 
States Supreme Court in Illinois Central Railroad Company v. Illinois [146 
U.S. 387 (1892)]. In 1869, the Illinois Legislature granted to the Illinois 
Central Railroad, in fee simple, the submerged lands under Lake Michigan for 1 
mile out from the shoreline and 1 mile along the central business district of 
Chicago. This grant included almost the entire commercial waterfront of 
Chicago. In 1873, the legislature repealed the grant and brought this suit. 





The Supreme Court held the grant invalid under the public trust doctrine, 
holding that the legislature had no authority to give away the lake bed. The 
Court held: 


It is the settled law of this country that the ownership of and 
dominion and sovereignty over lands covered by tide waters, within 
the limits of the several States, belong to the respective States 
within which they are found, with the consequent right to use or 
dispose of any portion thereof, when that can be done without sub- 
stantial impairment of the interest of the public in the waters, and 
subject always to the paramount right of Congress to control] their 
navigation so far as may be necessary for the regulation of commerce 
with foreign nations and among the States (Ibid:435). 


The Court discussed the nature of the title the State holds to public 
trust lands. 


But it is a title different in character from that which the State 
holds in lands intended for sale. It is different from the title 
which the United States holds in the public lands which are open to 
preemption and sale. It is a title held in trust for the people of 
the State that they may enjoy the navigation of the waters, carry on 
commerce over them, and have liberty of fishing therein freed from 
the obstruction or interference of private parties (Ibid: 452). 


The Court held that a State may grant parcels of land to private parties if 
there is no substantial impairment of the public interest. But the Court said 
a State may not divest itself of the authority to govern the whole of an area 
in which it has responsibility to exercise its police power. 


Essentially, enforcement of the public trust doctrine means that when a 
State holds a resource which should be available for the free use of the 
public, a court will be skeptical of any governmental conduct which either 
reallocates that source to a more restricted use or subjects public uses to 
the self-interest of private parties (Ibid). 


Massachusetts Example 





In recent years, Massachusetts has been developing its own public trust 
doctrine. In the case of Gould v. Greylock Reservation Commission [350 Mass. 
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410, 215 N.E.2d 114 (1966)], the Court laid the parameters for the public 
trust doctrine in Massachusetts. The State had acquired 9,000 acres of Mt. 
Greylock for preservation. In 1953, the legislature authorized a tramway and 
other facilities for a ski resort and gave a lease for construction to a 
private company. The Massachusetts Supreme Court held the lease and management 
agreement invalid as an excess of the statutory grant of authority. The 
Statute did not expressly grant the Legislature the right to delegate the land. 
By asking for express legislative authority, the courts are trying to create 
an openess and visibility into the legislative process when the public trust 
: is threatened. The court requires the Legislature to adequately consider its 
actions by granting express approval to any diminution of the public trust. 


The Court delineated what the express approval must be in the case of 
Robbins v. Department of Public Works [244 N.E.2d 577 (Mass. 1969). There, 
Fow] Meadows--a wetlands of considerable natural beauty--had been transferred 
for highway use. The Court held: 





We think it essential to the expression of plain and explicit 
authority to divert parklands, Great Ponds, reservations, and kindred 
areas to new and inconsistent public uses that the Legislature 
identify the land and that there appear in the legislation not only 
a statement of the new use, but a statement or recital showing in 
some way legislative awareness of the existing public use. In 
short, the legislation should express not merely the public will for 
the new use but its willingness to surrender or forego the existing 
use (Ibid: 580). 


By taking this approach to the public trust doctrine, the Court is not 
attempting to make a policy decision on the proper use of Fowl Meadows, but is 
instead trying to ensure that the policy decision is made in a publicly visible 
manner. It must be made perfectly clear that the dispositions have been fully 
considered by the Legislature. 


The most recent case dealing with the public trust doctrine is Opinion of 
the Justices to the Senate [424 N.E.2d. 1092 (Mass. 1981)]. The Senate pro- 
pounded questions to the Court concerning title to property in the city of 
Boston, lying below the primitive mean high water mark. The Court gave a 
general declaration of the public trust doctrine in Massachusetts: 








The general view in this country is that constitutional considera- 
tions do not bar legislative grants of absolute rights in submerged 
lands, although a gross or egregious disregard of the public interest 
would not survive constitutional challenge ... The authority of the 
Legislature to abandon, release, or extinguish the public interest 
in submerged lands is not without limits. Where the Commonwealth 
) has proposed the transfer of land from one public use to another, 
the legislation must be explicit concerning the land involved; it 
must acknowledge the interest being surrendered; and it must recog- 
nize the public use to which the land is to be put as a result of 
the transfer ... A further and significant limitation on legislative 
action in the disposition of a public asset is that the action must 
be for a valid public purpose, and where there may be benefits to 
private parties, those private benefits must not be primary but 
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merely incidental to the achievement of the public purpose ... The 
question whether a particular legislative act, or an administrative 
decision pursuant to statutory authorization serves a public purpose 
is for the Legislature to determine, and although that legislative 
determination is entitled to great deference, it is not wholly 
beyond judicial scrutiny (Ibid: 1099-1101). 


Sax, in his article, gives four criteria for recognizing a violation of 
the public trust doctrine: 


1) Has public property been disposed of at less than market value 
under circumstances which indicate that there is no very obvious 
reason for the grant of a subsidy? 


2) Has the government granted to some private interest the author- 
ity to make resource-use decisions which may subordinate broad 
public resources to that private interest? 


3) Has there been an attempt to reallocate diffuse public uses 
either to private uses or to public uses which have less 
breadth? 


4) Is the resource being used for its natural purpose? (Sax, 
1970: 562-564). 


The Public Trust Doctrine and Instream Flow Protection 





The public trust doctrine has only recently been resurrected in the 
United States. Consequently, many states, including Georgia, do not have a 
well-developed public trust doctrine. This means courts are not hindered by 
old precedent, but may take a new approach to protecting instream uses under 
the public trust doctrine. 


The public trust doctrine imposes a legal right upon the public to protest 
government action regarding natural resources. It is a method for evaluating 
resource management decisions which concern public uses. 


Instream flows can be r ected under the public trust doctrine in many 
ways. It may be a violati.. of the public trust doctrine when diversions, 
under an administrative permit or adjudication, reduce instream flow to the 
eytent that it impairs the public right of use. 


Wildlife is also a public trust resource, which the state has a duty to 
protect. If the instream flow is so inadequate as to endanger the fish or 
wildlife in the streams, this is a violation of the public trust and corrective 
action may ensue. 


An expanded, more liberal cefinition of navigation would increase the 
number of public streams subject to the public trust doctrine. The doctrine 
could then be applied in two instances: First, if over-appropriation dries up 
the stream and destroys recreation and navigation, an action could be brought. 
Secondly, if only a minimal instream flow were maintained which destroyed the 
public right to recreation or navigation, a public trust violation could be 
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found. Arkansas recently expanded their definition of non-navigability in 
Arkansas v. McIlroy (Ark. 1980). The court found that the stream was navigable 
because it could be used for 6 months of the year for recreation purposes. 
This is a much broader definition than the old Federal test of commercial 
usefulness. 





The use of the public trust doctrine involves litigation, usually costly 
and time-consuming. However, once instream flows are protected under this 
method, they are safe from being threatened again because they have been 
judicially declared as trust waters. 


The Public Trust Doctrine in Georgia 





Georgia has little law on the subject of the public trust doctrine. The 
State has declared ownership over the foreshore of all navigable tidewaters in 
the State [Rolleston v. State, 245 Ga. 576, 266 S.E.2d 189, (1980)]; the lands 
under the tidal waters [West v. Baumgartner 124 Ga. App. 318, 184 S.E.2d 213 
(1971)]; and over all wildlife [GA. Code 27-1-3(a)]. However, in the case of 
Jones v. Oemler [110 Ga. 202, 35 S$.E.375 (1900)], the Court declared that the 
State of Georgia, as owner of beds of all tide waters within its jurisdiction, 
has absolute power to sell or lease such beds, or any portion thereof, to any 
of its citizens, on any terms or conditions which its legislature may prescribe 
(Ibid: 377). At least in 1900, Georgia courts were not willing to broadly 
support public trust doctrine. 











Navigability is defined narrowly in Georgia as a stream capable of bear- 
ing, either for the whole or a part of a year, boats loaded with freight in 
the regular course of trade [Brantley v. Lee 139 Ga. 600, 77 S.E.788 (1913)]. 
Mere rafting of timber does not constitute navigability. The navigability 
statutes are very old and would be subject to considerable uncertainty today. 
The case of Seaboard Air Line Ry v. Sikes [4 Ga. App. 7, 60 S.E.868 (1908)] 
gave the public the right to use al] navigable water courses. The public also 
has the right to fish in such waters [West v. Baumgartner supra. }. 











Thus, Georgia has declared that the public does have a right to the use 
of all navigable water and may fish in them. The State also exercises owner- 
ship over all wildlife in the State. The public rights doctrine could be used 
to protect instream flows through enforcement of the public right to use 
navigable waters and to fish therein. However, the uncertainty of potential 
interpretations of the public trust doctrine would suggest that other methods 
of flow protection are more favorable, if applicable. 
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